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M. J. KELLY, P.J.

Defendant Jeffrey Paul Gioglio appeals as of right his jury convictions of two counts of
criminal sexual conduct in the second degree (CSC Il) and one count of attempted CSC I1. See
MCL 750.520c(1)(a). The trial court sentenced him to serve 80 to 270 months in prison for his
first CSC 11 conviction, 60 to 270 months in prison for his second CSC |1 conviction, and 18 to
90 months in prison for his conviction of attempted CSC I1. On appeal, defendant argues that he
did not have the assistance of counsel that the United States Constitution guaranteed him. And
the record of the trial proceedings strongly suggests that he did not receive the kind of vigorous
representation that one would expect in a trial that could—and did—result in a lengthy prison
sentence. Indeed, after reviewing the trial record in light of the evidence adduced at the hearing
on defendant’s motion for a new trial, we conclude that the trial court erred, as a matter of law,
when it summarily concluded that this case did not implicate United States v Cronic, 466 US
648; 104 S Ct 2039; 80 L Ed 2d 657 (1984), and instead analyzed defendant’s motion solely
under the test stated in Strickland v Washington, 466 US 668; 104 S Ct 2052; 80 L Ed 2d 674
(1984). Defendant’s trial counsel failed to subject the prosecution’s case to any meaningful
adversarial testing. Therefore, preudice must be presumed under Cronic. Accordingly, we
reverse defendant’ s convictions and remand for a new trial.

I. PROCEDURAL HISTORY

The prosecutor charged defendant with three counts arising from alleged sexual contact
between defendant and his niece, TB, who was approximately six years old at the time of the
events at issue. The prosecutor charged him with two counts of CSC Il for his conduct, which
included causing TB to touch his penis. The prosecutor also charged him with one count of
attempting to commit CSC Il for an incident where TB’s mother discovered TB sitting on
defendant’ s lap in her underclothes.



A. THETRIAL

The trial began on the same day that the parties selected their jury. The prosecuting
attorney, Christine Bourgeois, opened the case by giving a short summary of the evidence that
she proposed to offer. She stated that, in May 2004, TB’s mother walked into her daughter’s
room and saw TB “straddling” defendant’s lap on a chair and “rocking” and she could see that
defendant “had an erect penis.” The prosecution then explained that the evidence would show
that this was not the only incident; TB would testify about two other incidents where he touched
TB or had TB touch him “for a sexual purpose.” She stated that TB would give the “specifics on
exactly what happened” and that there would also be corroborating evidence. Based on the
evidence she planned to present, she asked the jury to find defendant guilty. Defendant’s trial
counsel, Susan Prentice-Sao, elected not to give an opening statement, but reserved it for later.

The prosecution’s first witness testified that she was TB’s physical education instructor
for the 2008 to 2009 school year. The instructor testified that there was an incident in gym class
where several students told her that TB had been telling other students that “her uncle had raped
her.” The instructor stated that she notified various persons and that, as a result, child protective
services became involved. Prentice-Sao did not object to the instructor’ s testimony about what
TB purportedly told other students,” and did not cross-examine the instructor.

The prosecution next called TB to testify. She testified that she was born in 1998 and
that in 2004 she and her family lived at her grandmother’s house in Kalamazoo along with
defendant. She said, without objection, that defendant came to live with her after it was learned
that his father “did some bad stuff to football players.” She stated that while living at her
grandmother’ s home, defendant “raped” her.

TB stated that on one occasion defendant kissed her on the lips and all over her body; he
“French-kissed” her. On another day, defendant was mowing the lawn and when he finished he
got her and took her behind the “air conditioning vent-type thing” and “stuck his private area out
from—out from under his—he unzipped his pants and stuck his private up” and then made her
“touch it and lick it.” She said that she licked it once and that he said “[TB] you're doing it”
while she licked it. She said she did not tell anyone at the time because she did not know any
better. TB said that, on another day, he took her behind the couch, had her unzip her pants, and
kissed her “private area.” He “pulled down my pants and underwear, and then kissed my private
area”

Asfor the final incident, TB testified that defendant sat on the desk chair in her room and
asked her to sit on hislap. She “was sitting with [her] legs spread apart on his lap facing him.”
She was wearing her nightgown and socks and he was about to make her touch his penis. She

! The instructor’s testimony was hearsay within hearsay and quite possibly objectionable. See
MRE 801; MRE 802; People v Rodriquez (On Remand), 216 Mich App 329, 332; 549 NW2d
359 (1996) (noting that testimony by teachers relating what the victim allegedly told them was
inadmissible hearsay).



knew this because he “folded down his pants and boxers and stuck up his penis and—and before
he was—he was trying to stick up his penis,” but her mother walked in.

TB testified that she finally told a girl at school and her gym teacher because she could
not hold it in any longer. She did not tell her mother about the other incidents until after
someone came to her school to speak to her about the incidents. After Bourgeois finished her
direct examination, Prentice-Sao informed that court that she had no questions for TB.

HB testified next that she was defendant’s half-sister and TB’s mother. She stated that
she and her family were living with her adoptive mother when her half-brother “came into a
bind” and she took him into her home.

HB said that she has a sleep disorder and that her daughter normally stays in the living
room with her when she slegps. She said she awoke because she could not hear TB playing and
got up to look for her. She found TB in her room with defendant: “[TB] was in her underwear,
and [defendant] was on her desk chair in his pgama bottoms and [TB] was straddling him. And
| walked in, and | told [defendant] to get the heck out of my house.” She said that when
defendant got up she noticed that he had an erection. HB said that defendant tried to blame the
incident on TB, stating that “it was her fault.” HB said she did not report the incident at that time
because she thought she could handleit. After the incident came to light, she told an officer that
defendant told her at the time that TB “wanted it.”

HB also said that she knew about a prior incident where her mother mentioned that she
saw TB and defendant behind the air conditioner outside and TB had her pants undone. She said
she put precautions in place to prevent any further problems but kicked him out after the incident
in the bedroom.

At the close of direct examination, Prentice-Sao cross-examined HB. She asked her
about what her mother noticed on the day TB was outside by the air conditioner with defendant.
HB responded that her mother told her that she saw TB with her zipper undone. Prentice-Sao
then asked about the visibility around the area where the compressor unit was in the yard. She
then elicited testimony about the nature and frequency of HB’s discussions with TB about good
touches and bad touches before the incidents at issue.

On redirect examination, HB agreed that she talked to TB about good touches and bad
touches a couple of times and was surprised that TB never told her about defendant’ s actions.

HB’ s adoptive mother, SC, testified next. She said that she was living with HB and HB’s
family in Kalamazoo. Defendant moved in with them on Labor Day weekend in 2003. SC said
that there is an air-conditioning unit outside in an area that is difficult to see from anywhere in
the house and that is also concealed from the neighbors. She testified that defendant would often
play with TB and that he was willing to play with her on a more “childlike level.” She recalled
that there was a time when TB came in from playing outside with defendant and had her zipper
down.

She stated that, at some point in the spring or summer of 2004, she received acall at work
from her daughter. Her daughter told her that something happened between TB and defendant;
specifically, HB told her that she believed defendant “acted sexually toward [TB.]” SC stated—
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without objection—that, although she did not initially have suspicions about defendant, “it was
something | was always wary of because | knew [defendant’ s] history of having been abused as a
child.” She further stated that she decided to question TB and defendant individually to find out
what happened.

SC testified that TB responded to her questions as though she did not know what she was
talking about. She got the impression “that nothing had happened—or at least nothing that [TB]
perceived to have happened.” When Bourgeois asked SC about her reaction given the
“allegations [that] have surfaced,” she testified that TB must have felt that “she had to protect
him, that he had probably told her that it was not something she should tell anyone else, that
other people wouldn’t understand.” Prentice-Sao did not object to this question and answer and
Bourgeois immediately asked SC whether she really knew that and SC agreed that it was just her
guess.

SC testified that defendant denied that there had been any inappropriate touching, but that
“he and [TB] loved each other and that [TB] had told him she loved him and they wanted to get
married and have children.” He appeared to believe that this was a possibility. She said she
explained to him that it was inappropriate, wrong, and illegal, but he “didn’t seem to understand
that”:

And | said, you know, Jeffrey, even if she was—even if she was 16 years
old and was begging you for sex, it would be wrong and illegal because you're an
adult and she’sachild. And he was just—seemed totally unable to see that line of
what was appropriate and what was not.

She said he just kept saying “but we love each other.” She stated that she took her time with him
to ensure that he understood her but “felt pretty certain that | had not gotten through to him,
which is why | determined that he couldn’t stay in our house.” SC testified that she contacted
defendant’ s case manager and told her that there needed to be other arrangements for his living
situation, and the caseworker arranged for him to move into an adult foster home. She said that
she asked defendant if he understood why he had to leave and he said “yeah, ' cause you're afraid
of what might happen between me and [TB].”

Again, Prentice-Sao did not object to any of this testimony. Moreover, after the close of
SC'’ s direct examination, she informed the court that she had no questions for SC.

Detective Christina Ellis testified that she interviewed defendant about the accusations
against him. He said that the accusations were “bull crap.” He admitted that his sister walked in
on him at a time when TB was sitting on his lap, but he denied that there was “inappropriate
conduct.” He told her that his family was always trying to get him in trouble and that his sister
was trying to get him in trouble because “she did not like the mentally handicapped.” He told
her that he left the house because he and TB’ s father got into a heated argument and that had TB
not walked in on them, TB’ s father might not be here today.

Ellis said that, in her experience, it is sometimes difficult for the accused to admit what
he or she has done, so she decided to help defendant admit what he had done by putting some
blame on TB. When she told him that TB had a crush on him and wanted to marry him, “he
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giggled—amost seemed kind of pleased about that.” He also stated that TB had tried to kiss him
and, when asked whether TB might have kissed him when he was sleeping and he “didn’t realize
it was [TB] so he kissed her back,” he told her that that “probably” happened. She said she told
him she believed that, whatever had happened, it happened because “they cared so much about
each other,” and defendant agreed that “he did care a great deal about [TB].” He nodded in
agreement when she told him it was her opinion that he only did what he did because he thought
“what he was doing was the right thing because they had grown so close” and he was “simply
trying to show [TB] hislovefor her.”

Ellis said that she then told him that she knew “that he had been abused when he was
younger. And so | explained to him the cycle of abuse and that sometimes when a child is
abused—.” At this point Prentice-Sao objected to the relevance of the testimony. Thetria court
sustained the objection and instructed the jury that it was not to consider during its deliberations
whether defendant had been abused. Ellis said that when she asked defendant whether he did
these things to TB in order to express his love, he responded, “possibly, yes, but he couldn’t
realy remember.”

On cross-examination, Prentice-Sao asked Ellis whether defendant ever said he touched
TB or had TB touch him, and she admitted that he did not ever say that. She also admitted that
uncles do love their nieces and that it would not be unusual for an uncle to say so.

Bourgeois last witness was a mental heath therapist, Connie Black-Pond. The trial
court qualified her, without objection or voir-dire, as an expert in the assessment and treatment
of children and adults who have been sexualy abused. Black-Pond testified generaly about
certain characteristics and behaviors that are common in children who have been sexually
abused. Specificaly, she testified about why it is that sexualy abused children might not
disclose the abuse until long after it has occurred, that when they do first disclose the abuse they
might minimize it and often have trouble relating the details. Finally she testified that abused
children might show arange of emotions when describing how they were abused and might even
seem detached when describing the abuse.

On cross-examination, Prentice-Sao got Black-Pond to admit that women can be abusers
as well as men. She also got her to admit that children are capable of lying. She then asked
Black-Pond to describe the types of signs that would reveal that a child is lying. Black-Pond
testified that children who are lying “ often provide descriptions of events that actually tend not to
change over time.” She aso stated that the child's description of the events might lack context
and some of the emotional qualities that normally accompany descriptions of abuse, such as the
“quality of relationships’ and “worries the children have.”

On re-direct examination, Black-Pond testified that her evaluations “are not intended to
determine if children are telling the truth or lying.” In any event, she stated, the percentage of
children that make false allegations is “very small.” Indeed, the research shows that about “two
percent of—of the disclosures [are] potentially false.”

Prentice-Sao did not object to Black-Pond's testimony on redirect—including the
testimony that there was, in effect, a 98% chance that TB’s allegations were true. She aso did
not examine Black-Pond any further.



After Black-Pond testified, Bourgeois rested the prosecution’s case. Prentice-Sao then
rested her case without presenting any witnesses and without making an opening statement.

In closing, Bourgeois summarized TB’s testimony and then told the jury that TB’s
testimony alone satisfied the elements of each of the charges at issue; “So if you believe [TB],
the defendant’s guilty.” Bourgeois then went on to state why it is that the jury should believe
TB. And specifically she noted that children normally lie to get out of trouble, not to get into
trouble; and TB had to endure the trouble of relating what happened to her to a police officer, a
forensic interviewer, a prosecutor, the court, 12 strangers, and anyone else who happened to be
in the court. Bourgeois, however, apparently forgot to change her closing statement to reflect the
realities of the trial, because she stated that the fact that TB endured cross-examination was
further evidence that she was telling the truth:

She underwent a cross-exam. Most adults would have had difficulty
simply talking about sexual acts, let alone coming in here being cross-examined,
talking about it in front of all these people; yet she went through that.

She had alot of fun doing that, didn’t she? You saw her reaction when |
asked her how it felt. She was on the verge of tears and didn’'t quite react. She
had alot of fun.

Bourgeois then used Black-Pond’s expert testimony as a possible explanation as to why
TB might have waited so long to disclose the abuse. She aso noted that TB was credible
because her testimony was not rehearsed: “If she had zipped through everything and been real
factual and real clear on it, wouldn’'t we have thought it was rehearsed? If everything she said
matched exactly what grandma and mom said, wouldn’t we have thought they all sat down and
colluded and planned this for some reason?’ Finally, Bourgeois stated that the “United States
Constitution claims justice for all,” including “the small victims, even when we don’'t want to
believe that these things happen.” And she closed her remarks by asking the jury to find
defendant guilty.

Prentice-Sao began her closing remarks by noting that Black-Pond admitted that children
lie. She also reminded the jury that defendant had to move into an adult foster home after he was
kicked out of the home and that HB kicked him out around the time that she became pregnant.
She then stated that TB “testified with robotic and rehearsed precision. There was no evidence
of any inconsistencies. No evidence that her story evolved or changed in any way.” Prentice-
Sao also said she thought that TB showed alack of emotions and suggested that this was because
there was no abuse. She aso argued that the adults were not very credible because there were
inconsistencies in their statements. Finally, she noted that there did not appear to be any trigger
that might have caused TB to suddenly reveal the abuse so many years later and, as such, there
was reasonable doubt as to whether defendant was guilty.

In rebuttal, Bourgeois argued that TB’s testimony was consistent because she told it to
the jury just once—and the inconsistencies with the adults was to be expected when relating
events that occurred so long ago. Bourgeois then reminded the jury that Black-Pond had said
that studies show that only 2% of children falsely report sexual abuse. She also noted that there
was atrigger—gym class. And that, even though we do not know exactly what the trigger was,
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it is consistent with the types of things that happen in gym. Finally, Bourgeois reminded the jury
that TB was in fact quite emotional: “But we saw her feelings. We saw her tear up. It looked
like she was on the verge of tears. She didn’t have a word to say how she felt about it. It was
fiveyearsearlier. But it clearly traumatized her. We saw that trauma.”

The jury then retired to deliberate at 11:32 am. At 1:30 p.m., the jury returned a verdict
of guilty on al three counts. This appeal followed.

B. THEMOTION FOR A NEW TRIAL

In October 2009, Bourgeois wrote to the court administrator and expressed concerns
about Prentice-Sao’ s handling of defendant’strial. She alleged that Prentice-Sao had confided in
her that defendant had admitted guilt and wanted to testify. Bourgeois said that Prentice-Sao
said she was going to call defendant to the stand and ask him whether he engaged in the conduct
at issue, which she expected he would deny. Bourgeois stated that she told Prentice-Sao that she
could not ask him that question under the rules of ethics. Prentice-Sao also told her that she
could not bring herself to question a child sexual assault victim. Finally, Bourgeois stated that,
after sentencing, Prentice-Sao “greeted me with a big smile, a thumbs-up, and the statement
‘He'stoast!’”

The court administrator asked Prentice-Sao to respond to Bourgeois's claims in writing.
In a letter dated November 12, 2009, Prentice-Sao responded to the accusations made by
Bourgeois. Prentice-Sao admitted that she told Bourgeois that defendant had made some
admissions but claimed that she did not state “which admissions were made” and did not state
“that he admitted all of the charges aslaid out in the police report.” Prentice-Sao also stated that
she told Bourgeois that she did not plan to question the child because then Bourgeois might not
“go overboard preparing her for trial.” She said she actually chose not to question TB because
TB revealed new information on direct examination that might have led to new charges. She
also stated that it would not have been possible to impeach the child because she

did not have a history of lying, having problems in school, or being difficult at
home. She did not have a prior criminal record. She was not snotty or robotic.
The whole time she testified the jury sat on the edge of their seats, looked
horrified, and paid attention. | know this, because | watched the jury throughout
her entire testimony.

Prentice-Sao also did not deny that she smiled and gave Bourgeois a thumbs-up after defendant’s
sentencing; rather, she admitted that this was “possible,” but “I don’'t remember.” However, if
she did that, she imagined that it was because she “was just happy that the case was over.”



Likewise, if she said he was “toast,” which she did not remember, then she imagined that she
said that because it was “accurate” considering his sentence.?

In November 2009, defendant’'s new counsel moved for a new trial premised on
ineffective assistance of counsel. Specifically, defendant’s new counsel argued that defendant
was deprived of the assistance of counsel under the test stated in Cronic, because Prentice-Sao
completely failed to advocate on his behalf, and because her representation was constitutionally
ineffective under the test stated in Strickland. The tria court held a hearing on the motion in
February 2010.

At the hearing, Bourgeois testified that she was assigned to prosecute the charges against
defendant. After the close of the case, she sent a memorandum to the court administrator. She
sent the letter because she had concerns about Prentice-Sao’s handling of defendant’s case and,
after speaking with “some people in the office,” she was instructed to notify the court
administrator. In her 17 years as a prosecutor, she had never before sent such a letter; indeed,
she never even made averbal complaint.

Bourgeois stated that she had concerns after a few events that occurred during trial. It
struck her when Prentice-Sao did not cross-examine the victim because “the victim gave
differing testimony than anything that we had seen in any of the reports.”

Bourgeois aso testified that, after her expert reviewed the file, the expert expressed
concern that defendant would need special services in prison should he be convicted. Because
she expected defendant to be convicted, she approached Prentice-Sao about seeking those
services, but it “was at that point that [Prentice-Sao] told me that he wasn’t innocent [and] that he
had told her that he had done it.” Bourgeois acknowledged that Prentice-Sao claimed that this
discussion arose during plea negotiations, but stated that this was incorrect.

Prentice-Sao also “made it very clear to me on multiple occasions that she could not
guestion a child sexual assault victim.” Bourgeois stated that Prentice-Sao might have told her
this as much as a “dozen times.” Prentice-Sao also said that defendant “made her sick” and told
Bourgeois that “she couldn't stand to look at him.” Prentice-Sao even told her at trial that
defendant “was downstairs and she knew that he wanted to talk to her, but that she wasn't going
down that he made her sick.” Bourgeois testified that she had seen Prentice-Sao “mimic”
defendant’s speech impediment on “two or three occasions.” Bourgeois testified that, after
defendant’ s sentencing, Prentice-Sao gave Bourgeois “a big thumbs up with a big smile and said,
He' s toast.” She stated that Prentice-Sao did not seem disappointed, but had a *happier voice.”
She also did not believe that Prentice-Sap was being sarcastic or flippant; she believed her.

2 As can be seen from the record, Prentice-Sao very carefully avoided denying these claims and
instead professed that it was “possible,” but that she did not remember. For that reason, we
cannot understand the dissent’s assertion that Prentice-Sao outright denied having smiled,
gestured, and exclaimed, “He' s toast!”



Based on Prentice-Sao’s handling of the trial, Bourgeois stated that she felt as though “we had
both just prosecuted him.”

Prentice-Sao testified that she had practiced criminal, bankruptcy, estate planning, and
family law for five years. She stated that this was the first case where she had an opportunity to
work with Bourgeois as a prosecutor. And her interactions with Bourgeois were “challenging”
and not “professional.” She felt that Bourgeois was condescending towards her and stated that
Bourgeois once told her that the case was “too big” for her to handle. She said that Bourgeois
tried to tell her how to proceed with her case and asked her about the details of her defense. She
said that she gave Bourgeois “snotty” responses that were not genuine. She did not try to
“dissuade” Bourgeois from thinking that she did not know what she was doing. In the end,
Prentice-Sao testified that Bourgeois misinterpreted her statements—that she misunderstood
things that she “meant to be snotty” and took them to heart.

Prentice-Sao testified that she did have discussions with Bourgeois about his admissions,
but that those conversations occurred during plea negotiations. She said that Bourgeois wanted
to know if he would be able to admit to the elements of the crime and she told her “possibly.”
She also noted that defendant had made some general admissions in the police reports, but she
denied that she ever told Bourgeois that defendant had admitted that he did it.

Prentice-Sao stated that she has had occasion to question children in her past practice and
would not hesitate to question a child if necessary. She said she “aggressively” spoke with
defendant about accepting a plea deal because TB was such a compelling witness:

[TB’s] statements to the police and the forensic experts and prosecutors
had been consistent, but not consistent to the point of being of—showing signs of
coaching. Her language, vocabulary didn’'t show signs of coaching. It was age
appropriate. And | had spoken with . . . the prosecutor who charged the case and
who did the initial interview with [TB] ... and had learned that she thought that
the testimony of [TB] was extremely strong; one of the best child witnesses that
she had ever interviewed and one of the best sexual assault victims that she had
ever interviewed.

At trial, Prentice-Sao decided not to cross-examine TB because she testified about
additional details concerning the events and thought that these details could lead to more serious
charges: “My concern was that if | did anything to highlight those incidences, Chris Bourgeois
would become aware and amend the felony complaint to include CSC one, which is a life
offense.” She thought that by avoiding the cross-examination, Bourgeois was “going to miss the
boat and not amend the complaint.” She aso did not want to alienate the jury because it was
clear to her that they were “on the edge of their seats” and “looked like they were believing her.”

3 We find it troubling that, even when read from a transcript, Prentice-Sao’s testimony appears
impish and contrived; it seems that she was unable or unwilling to appreciate the gravity of the
moment.



Indeed, on cross-examination, Prentice-Sao stated that she herself “believed the child.” Finaly,
she stated that she wanted to be able to argue that TB’s testimony was “rehearsed and coached”;
so she could not highlight that TB’s story “had expanded.”

Prentice-Sao testified that she was not sure if defendant would testify because he had an
unpredictable personality. However, in case he did testify, she wanted to reserve her opening
statement so that she could give a statement before he testified. Ultimately, defendant decided
not to testify after her advice. She said that she had concerns about his mental abilities and his
mental health and that he was emotional, unpredictable, and easily upset. Thus, she was worried
about how he would hold up under cross-examination. She was even concerned that he might
revea his penis to the jury. Because defendant agreed not to testify and she did not have any
further proofs, she no longer had a need for an opening statement; this was the reason that she
did not give an opening statement.

Prentice-Sao also testified generally about the advocacy that she performed on
defendant’ s behalf outside the actual trial. She noted that she wrote him letters, spoke with him
on the phone, spoke with his treatment team at Spectrum Health, and arranged for a forensic
interview. She stated that she did not “know what else | could have done differently.”

When asked whether she disregarded defendant’s request to visit with her at any point
during the trial, Prentice-Sao stated that she did not “know when there would have been time to
speak with me or to disregard him.” She also stated that she did not remember ever giving
Bourgeois a thumbs-up or saying that defendant was “toast.”

In March 2010, the trial court issued an opinion and order denying defendant’s motion
for anew trial. Thetria court—without explaining its reasoning—first determined that the “case
does not contain the type of circumstances which call for an analysis under Cronic.” It then
examined defendant’ s claim of ineffective assistance under the test stated in Strickland. Thetrial
court determined that “it was reasonable for defense counsel to waive an opening statement” and
to not “ question the minor victim.” Because Prentice-Sao’ s reasons were logical and reasonable,
the trial court ruled that defendant failed to overcome the presumption that his attorney’s
“actions constituted sound trial strategy.” The trial court also rejected defendant’s contention
that histrial counsel violated the rules of professional conduct or exhibited hostility towards him.

In its opinion, the trial court recognized that there was conflicting testimony, but did not
resolve the conflicts through findings of fact. It did find that there was “animosity and a lack of
respect” between Bourgeois and Prentice-Sao but did not state how that finding applied to the
claims of ineffective assistance of counsel; it merely stated that the actions did not “rise to the
level of ineffective assistance of counsel.” Finally, the trial court determined that defendant
failed to establish a reasonable probability that the outcome of the trial would have been different
but for histrial counsel’s actions.

This appeal followed.
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1. THE RIGHT TO COUNSEL
A. STANDARDS OF REVIEW

This Court reviews de novo questions of constitutional law such as whether a defendant
was deprived of his constitutional right to the assistance of counsel. People v Bryant, 483 Mich
132, 138, 768 NW2d 65 (2009). However, to the extent that the trial court made findings of fact
related to a defendant’s claim that he was denied the effective assistance of counsel, this Court
reviews those findings for clear error. People v LeBlanc, 465 Mich 575, 579; 640 NW2d 246
(2002).

B. THE CRONIC AND STRICKLAND TESTS

The United States and Michigan constitutions protect the right of an accused to have the
assistance of counsel. US Const, Am VI; Const 1963, art 1, 8§ 20. The right to have the
assistance of a lawyer is a fundamental component of our crimina justice system: “Their
presence is essential because they are the means through which the other rights of the person on
trial are secured.” Cronic, 466 US at 653. “That a person who happens to be alawyer is present
at trial alongside the accused, however,” is not enough to guarantee the right; this is because the
right “envisions counsel’s playing arole that is critical to the ability of the adversarial system to
produce just results.” Strickland, 466 US at 685. For that reason, the right to counsel includes
the right to the effective assistance of counsel. Id. at 686. That is, an accused is “entitled to be
assisted by an attorney, whether retained or appointed, who plays the role necessary to ensure
that the trial is fair.” Id. at 685 (emphasis added). Where an accused’s counsel’s conduct “so
undermined the proper functioning of the adversarial process that the trial cannot be relied on as
having produced a just result,” the accused has not received the effective assistance of counsel.
Id. at 686.

When examining a claim of ineffective assistance of counsel under either the United
States or Michigan constitutions, Michigan courts generally apply the test stated in Strickland.
People v Frazier, 478 Mich 231, 243; 733 NW2d 713 (2007) (“Most clams of ineffective
assistance of counsel are analyzed under the test developed in Srickland . . . ."); see also People
v Hoag, 460 Mich 1, 5; 594 NW2d 57 (1999). This test takes into account the “variety of
circumstances faced by defense counsel” and the wide “range of legitimate decisions regarding
how best to represent a criminal defendant.” Strickland, 466 US at 689. In order to warrant
relief, the defendant must show that his or her trial counsel’s performance fell below an objective
standard of reasonableness and that it is reasonably probable that the result of the proceeding
would have been different had it not been for counsdl’s error. Frazier, 478 Mich at 243, citing
Strickland, 466 US at 687, 690, 694. Further, the defendant must overcome a *“strong
presumption” that his or her trial counsel’s action was a matter of trial strategy. Strickland, 466
US at 489. Although Michigan courts will generally apply Strickland to ineffective assistance
claims, under certain rare situations, Michigan courts will presume prejudice under the test stated
in Cronic. SeeFrazier, 478 Mich at 243.

In Cronic, the Court recognized that a defendant receives the kind of support envisioned

by the Sixth Amendment where the defendant’s trial counsel subjects the prosecution’s case to
“meaningful adversarial testing” even though he or she “made demonstrable errors.” Cronic,
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466 US at 656. However, “if the process loses its character as a confrontation between
adversaries, the constitutional guarantee is violated.” Id. at 656-657. The Court further
recognized that there were circumstances involving trial counsel’s performance that were so
likely “to prejudice the accused that the cost of litigating their effect in a particular case is
unjustified.” Id. at 658. In such cases, prejudiceis presumed.

The Court in Cronic identified three situations warranting a presumption of prejudice:
where the defendant was completely denied the assistance of counsel at a critical stage, where
the defendant’s trial counsel “entirely fails to subject the prosecution’s case to meaningful
adversarial testing,” and where the circumstances under which the defendant’s trial counsel
functions are such that “the likelihood that any lawyer, even a fully competent one, could
provide effective assistance is so small that a presumption of prejudice is appropriate without
inquiry into the actual conduct of thetrial.” Id. at 659-660.

In the present case, we conclude that Prentice-Sao’s performance implicates the second
exception stated in Cronic—the failure to meaningfully test the prosecution’s case.

C. CRONIC: MEANINGFUL ADVERSARIAL TESTING

In Cronic, the Supreme Court recognized that, where a defendant’ s trial counsel “entirely
fails to subject the prosecution’s case to meaningful adversaria testing, then there has been a
denial of Sixth Amendment rights that makes the adversary process itself presumptively
unreliable” Cronic, 466 US at 659. In order to meet the requirements of this exception, a
defendant must show that his or her counsel’s “failure” was “complete”; that is, he must show
that his counsel “entirely” failed to subject the prosecutor’'s case to meaningful adversarial
testing. Bell v Cone, 535 US 685, 697; 122 S Ct 1843; 152 L Ed 2d 914 (2002). Where a
defendant does not argue that his counsel failed on the whole to subject the prosecution’s case to
meaningful adversarial testing, but instead argues that discrete acts at specific points in the trial
were inadequate, the proper test is that stated in Strickland. 1d. at 697-698. “For purposes of
distinguishing between the rule of Strickland and that of Cronic, this difference is not of degree
but of kind.” Id. at 697; see also Moss v Hofbauer, 286 F3d 851, 860-861 (CA 6, 2002) (listing
cases where courts have found that Cronic applied). Nevertheless, even in cases where a
defendant has the benefit of adversarial testing, his trial counsel’s performance can be “so
inadequate that, in effect, no assistance of counsel is provided.” Cronic, 466 US at 654 n 11
(quotation marks and citation omitted).

In this case, Prentice-Sao did not make an opening statement and did not present any
witnesses or evidence. Accordingly, the extent of her adversarial testing was limited to reacting
to Bourgeois's examination of her own witnesses, to her cross-examination of Bourgeois's
witnesses, and to her closing statement. And although an attorney might offer meaningful testing
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of a prosecution’s case through objections, cross-examination, and closing arguments alone, this
is not such a case.*

Prentice-Sao did not cross-examine TB's physical education instructor concerning the
circumstances giving rise to the allegations in this case. By failing to address this evidence, she
permitted an inference that TB’s allegations came about spontaneously rather than out of
circumstances tending to suggest fabrication. Further, she did not object to the instructor’s
hearsay testimony.

Prentice-Sao also did not cross-examine TB, whose testimony constituted the primary
evidence against defendant on all three charges. She failed to cross-examine her even though
TB’s testimony at trial differed from that of her mother concerning the acts underlying the
attempt charge and differed from her earlier accounts. She also did not test TB’s memory, or
ability to distinguish between innocuous contact and contact done for a sexual purpose.
Prentice-Sao also failed to object when TB offered testimony that defendant came to live with
her family after his father did something “bad” to football players. Thus, Prentice-Sao allowed
Bourgeois to present her most damaging evidence without any challenge whatsoever.

As for TB’s mother, Prentice-Sao did cross-examine her. However, she did not cross-
examine her about the context surrounding the time she allegedly walked in on defendant while
TB was straddling his lap, which was by far the most damaging testimony. Nor did she
chalenge her credibility by asking her pointed questions about her relationship with her half-
brother. Instead, she asked some tangential questions about what her mother might have seen on
the day defendant allegedly took TB behind the air conditioning unit. She did establish that HB
had had discussions with TB about good touches and bad touches but failed to relate that
testimony to the case in any meaningful way. Accordingly, HB’s testimony, which corroborated
and provided context to TB’ s testimony, was |eft unchallenged.

Prentice-Sao then allowed TB’s grandmother, SC, to testify without objection that she
knew defendant had been abused as a child. She also provided testimony that strongly suggested
that defendant had a propensity to commit inappropriate sexual acts—also without objection.
Indeed, she was allowed to testify that she kicked defendant out of her home because, despite her
efforts to make him understand that his behavior was “wrong” and “illegal,” he could not
appreciate the “line of what was appropriate and what was not” and, for that reason, he could not

* On appeal, defendant cites specific moments where Prentice-Sao failed to test the prosecution’s
case, including the decision to not cross-examine TB. However, it is clear that defendant cites
these incidents as evidence that Prentice-Sao failed to test the prosecution’s case as awhole. We
do not take these examples as proof that defendant’s claim is really one premised on individual
failings that should be analyzed under Strickland. To be thorough, we shall examine every
action taken by Prentice-Sao at trial to determine whether, as a whole, those actions can be said
to amount to meaningful adversaria testing of the prosecutor’s case.
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be trusted around TB.> Prentice-Sao also allowed SC to testify that defendant had a case
manager and that, after she kicked him out of her home, his case manger got him into an adult
group home. Prentice-Sao nevertheless felt no need to cross-examine SC about any of this
testimony.

Detective Ellis testified next about her interview with defendant. She stated that she tried
to manipulate defendant into admitting that he committed the charged acts and suggested that she
knew he was guilty. Indeed, she stated that she tried to help him admit his guilt by placing some
of the blame on TB and by suggesting that his conduct was just his special way of showing how
much he loved TB. Prentice-Sao alowed this testimony to go virtually unchallenged—her only
objection was when Ellis began to testify that she knew that defendant had been abused and
began to talk about the “cycle of abuse.” And while the objectionable character of this line of
guestioning is obvious, Prentice-Sao had aready allowed similar testimony that defendant had
been abused—possibly sexually—and might have a propensity to act in the same way.
Moreover, on cross-examination, Prentice-Sao’s questions were limited and not particularly
useful to the defense; she got Ellis to admit that defendant never specifically admitted to doing
the charged acts and to admit that uncles may love their nieces and might say as much. Yet the
fact that uncles sometimes express love to their nieces is a matter of common sense, and that
rejoinder did nothing to mitigate the harm caused by the testimony that defendant agreed that he
might have kissed TB back if she kissed him first and agreed that anything that might have
happened between him and TB happened because he loved her. Taken in light of SC’ s testimony
that defendant—a grown man—purportedly said he wanted to marry TB and have children with
her, this testimony was tantamount to an admission of guilt even in the absence of an admission
to the specific acts.

Bourgeois's fina witness was Black-Pond, who testified generally about some behaviors
exhibited by children who have been abused. Bourgeois offered this testimony to explain why
TB’s reports of abuse might have been delayed, why she might have trouble relating the details
of the abuse, and why her emotional response might not be what the jury would expect.
Although Black-Pond offered no substantive evidence regarding the events at issue—indeed she
admitted that she had not met TB and only knew about the case through written reports, Prentice-
Sao saved her most extensive cross-examination, such asit was, for this witness.

® It is noteworthy that Prentice-Sao completely failed to cross-examine any of defendant’s family
members about his mental limitations and how those limitations might have affected his ability
to effectively communicate despite clear record evidence that she was aware of those limitations.
Had she done so, she might have limited the harm caused by SC and Ellis's testimony that
tended to suggest that defendant admitted to having inappropriate feelings for TB and engaged in
the sexual conduct at issue. See People v Yost, 278 Mich App 341, 365-366; 749 NwW2d 753
(2008) (holding that it was prejudicia error for the trial court to prevent the defendant from
presenting evidence concerning her intellectual limitations because the implications of
defendant’ s statements could not be fully evaluated without understanding those limitations).
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On cross-examination, Prentice-Sao got Black-Pond to admit that women can be abusers;
afact that was completely irrelevant to the case at hand. She also got her to admit that children
can and do lie, which is also a matter of common sense. Finally, she got Black-Pond to describe
some signs that a child’s allegations might be false. Whatever good that this cross-examination
might have produced was, however, quickly undone when Black-Pond testified on redirect that
literature showed that only 2% of al allegations of abuse by children are false. That is, although
Prentice-Sao got Black-Pond to admit that children might make false allegations and got her to
describe some possible signs that TB’s alegations might be false, she also allowed her to
testify—without any objection—that there was a 98% chance that TB’s allegations were true.
After this particularly prejudicial testimony, both the prosecution and defense rested.

In her closing, Prentice-Sao’s argument focused on reasonable doubt. She argued that
TB’ s testimony appeared robotic and rehearsed and suggested that it was insufficient for the jury
to find defendant guilty beyond a reasonable doubt. She made this argument despite the fact that
Bourgeois aready characterized TB’s testimony in her closing as emotional, which, if true,
would have been readily apparent to the jury, and despite the fact that the prosecution’s expert
testified that the vast majority of allegations of abuse made by children are true. She also
suggested that the jury could not believe HB’s corroborating testimony because there were
inconsistencies between her version and that of TB. But she failed to discuss the inconsistencies
at any length and failed to address Black-Pond's testimony that child victims will often get
details wrong. It is also difficult to see how she could make this argument after she failed to
explore the inconsistencies through cross-examination of the witnesses. Further, Prentice-Sao
admitted after the trial that TB was an excellent witness, did not appear robotic or rehearsed, and
that it was obvious to her at the time that the jurors not only believed her but were on the edge of
their seats throughout her testimony.

Examining Prentice-Sao’s handling of the defense as a whole, we conclude that she
completely failed to submit the prosecution’s case to the meaningful adversarial testing
contemplated under the Sixth Amendment to the United States Constitution and the Michigan
Consgtitution. “While acriminal trial is not a game in which the participants are expected to enter
the ring with a near match in skills, neither is it a sacrifice of unarmed prisoners to gladiators.”
Cronic, 466 US at 657 (quotation marks and citation omitted). Here, Prentice-Sao threw
defendant into the ring with no defense whatsoever. She permitted Bourgeois to present a parade
of damaging—and sometimes highly improper—testimony with virtually no objection and with
no meaningful adversarial testing. She also mounted the feeblest of defenses imaginable under
the circumstances: a defense that was undermined by her failure to bring out the flaws in the
testimony of the prosecution’s witnesses on cross-examination and that apparently was not
supported by the actual events at trial. Indeed, the prosecutor herself characterized defendant’s
tria as one in which there were two prosecutors.’ It is, therefore, no wonder that the jury

® Although we believe Prentice-Sao’s deficient handling of this case is evident on the record
alone, we find it particularly noteworthy that Bourgeois felt compelled to report Prentice-Sao:
the first time she so felt compelled in her 17-year career. Prosecutors are not known for
challenging the fairness of the trials they prosecute and the fact that Bourgeois did so is—besides
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returned a verdict of guilty on all counts after only two hours of deliberation and in a timespan
that likely even included a break for lunch.

Defendant may very well be guilty and might deserve a lengthy prison term, but our
constitutions do not reserve the right to the effective assistance of counsel to only those
defendants who are actually innocent; rather, the integrity of our criminal justice system
demands that every defendant receive effective assistance of counsel. Inthiscaseg, it isclear that
Prentice-Sao’s performance was so inadequate that, in effect, defendant had no assistance of
counsel at al. See Cronic, 466 US at 654 n 11; see aso Rickman v Bell, 131 F3d 1150, 1157
(CA 6, 1997) (stating that the defendant’ s trial counsel’ s total failure to actively advocate for his
client's cause coupled with his expressions of contempt for the defendant amounted to the
provision of a second prosecutor rather than a defense counsel, which warranted reversal under
Cronic). Accordingly, prejudice must be presumed under Cronic and defendant is entitled to a
new trial.

D. STRICKLAND

On appeal, defendant also argues that Prentice-Sao's total failure to challenge the
prosecutor’s case warrants the reversal of his convictions under the test stated in Strickland.
Although we agree that Prentice-Sao’s conduct of the defense was deficient in several respects,”
defendant does not address the specific instances he claims deprived him of afair trial under the
test stated in Strickland. Instead, he merely refers to the examples cited in his discussion of
Cronic. These include Prentice-Sao’s alleged betrayal of his confidences and her decision not to
cross-examine TB. However, given the record as it now stands, defendant likely cannot meet the
prejudice prong of that test. See Strickland, 466 US at 694 (“The defendant must show that there
is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.”). As Justice Stevens once noted, the failure to offer any
meaningful adversarial testing makes a prejudice analysis difficult: “a proper Strickland inquiry
is difficult, if not impossible, to conduct when counsel has completely abdicated his role as
advocate, because the abdication results in an incomplete trial record from which a court cannot
properly evaluate whether a defendant has or has not suffered prejudice from the attorney’s
conduct.” Bell, 535 US at 718 (Stevens, J., dissenting). Thisis a casein point. By abdicating
her ethical obligation to vigorously defend the accused—whether consciously or otherwise—

an act of courage—compelling evidence that defendant did not receive proper representation at
trial. 1t istroubling that our dissenting colleague sees fit to traduce the prosecutor for this.

’ Prentice-Sao failed to object to hearsay, failed to object to testimony that defendant had been
abused and had a case manager, failed to object to suspect expert testimony concerning the
veracity of sexual abuse allegations by children, failed to cross-examine several witness,
provided inadequate cross-examination of others, failed to make an opening statement, and
presented a defense attacking TB’s credibility in her closing even though she herself testified that
TB was an excellent witness and did not appear to be coached or rehearsed. Had defendant
properly raised each of these shortcomings, we would conclude that these failings warranted a
new tria in the aggregate without the need for a remand, even if no one error warranted relief on
itsown. LeBlanc, 465 Mich at 591.
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Prentice-Sao created a record that gives the impression of overwhelming guilt. This problem
was further exacerbated by the trial court’s failure to make specific findings of fact after the
hearing on defendant’s motion for anew trial and specifically to decline to resolve the credibility
dispute between Bourgeois and Prentice-Sao.

At the hearing, Bourgeois gave credible testimony that Prentice-Sao thought defendant
was guilty and had expressed a strong dislike—even contempt—for him; she had said he made
her “sick” and had stated that she could not even stand to “look at him.” She also testified that
Prentice-Sao refused to meet with her client on one occasion because of her dislike for him.
Bourgeois even saw Prentice-Sao mimic his speech impediment. She stated that Prentice-Sao
had repeatedly—at least eight times, and perhaps as many as a dozen times—told her that she
could not cross-examine TB. And Prentice-Sao testified that TB had not appearred to be lying
and that she herself had believed TB. This evidence strongly suggests that Prentice-Sao’s
decision not to cross-examine TB had nothing to do with reasonable trial strategy; rather, it
suggests that Prentice-Sao chose not to cross-examine TB because she believed TB was truthful
and, for that reason, did not deserve to be put through a cross-examination on behalf of her guilty
client. If that were the case, then Prentice-Sao’s decision necessarily fell below an objective
standard of reasonableness under prevailing professional norms. But the trial court did not make
the findings necessary to resolve thisissue.

Similarly, the trial court did not find whether Prentice-Sao actually told Bourgeois that
her client was guilty and did not find whether Prentice-Sao expressed an unbecoming enthusiasm
after the trial court gave defendant a lengthy sentence by giving Bourgeois a thumbs-up and
exclaiming, “He's toast.” The resolution of these facts would have gone a long way to aiding
this Court in determining whether Prentice-Sao’s individual decisions to object to testimony, to
cross-examine witnesses, and to pursue the closing argument that she did were legitimate and
reasonabl e efforts on behalf of her client.

This evidence also tends to suggest that Prentice-Sao had an intractable bias against her
own client that made it impossible for her to make sound professional decisions on his behalf.
Where an attorney has an actual conflict of interest that affects his or her ability to advocate on
behalf of a defendant and that conflict actually causes the attorney to take an action that was not
in the defendant’ s best interest, the defendant is entitled to a new trial without a further showing
of prejudice. See Mickensv Taylor, 535 US 162, 168; 122 S Ct 1237; 152 L Ed 2d 291 (2002).
We conclude that an attorney’s strong bias against his or her own client constitutes such a
conflict of interest. See United States v Svanson, 943 F2d 1070, 1074 (CA 9, 1991) (noting that
an attorney who adopts the view that his client is guilty and acts on that belief fails to function in
any meaningful sense as the government’s adversary). Yet the trial court did not make the
findings necessary to resolve this matter either. Nevertheless, given our determination that
Prentice-Sao failed to subject the prosecution’s case to any meaningful adversarial testing, we do
not need to determine whether defendant’s inadequate representation also warrants relief under
Srickland. Nor do we need to remand this case back to the trial court for more specific findings
or for aclear resolution of the credibility dispute between Bourgeois and Prentice-Sao.
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1. RESPONSE TO THE DISSENT

As aready explained, the present case implicates the “meaningful adversarial testing”
prong of the test stated in Cronic. Our dissenting colleague faults us for applying this test
because she believes that this test cannot apply in any case where a defendant’ s trial counsel took
any action on behalf of his or her client—however meaningless that action might have been. But
the United States Supreme Court did not state that the Cronic test applied only to those situations
where there was no adversarial testing whatsoever; rather, it very clearly stated that there had to
be a total failure to subject the prosecution’s case to “meaningful adversaria testing.” Cronic,
466 US at 659 (emphasis added). That is, the Supreme Court recognized that there might be
extreme cases where, although the defendant’ s trial counsel took some actions on behalf of his or
her client, the actions were so few and so ineffectual that it was tantamount to having no lawyer
present at all. Seeid. at 654 n 11. And a court reviewing such a case would be justified in
presuming prejudice. 1d. at 659-660.

Further, in order to determine whether a defendant’s trial counsel subjected the
prosecutor’s case to meaningful adversaria testing, a reviewing court must necessarily evaluate
the actions actually taken on the defendant’s behalf—one simply cannot determine whether a
defense was meaningful without evaluating the totality of the acts taken in furtherance of the
defense. A tria lawyer might offer meaningful testing through pretrial procedures. However,
consulting with other professionals, reviewing the law, and generally familiarizing oneself with
the evidence do not constitute meaningful pretrial testing. In this case—as with the magjority of
cases—the true testing must take place before the jury. For these reasons, we carefully examined
every action taken on defendant’s behalf at trial to determine whether those actions, when
viewed as a whole, amounted to “meaningful adversarial testing.” We concluded that—as a
matter of law—those acts did not meet that minimum threshold. It is clear that thisis where we
part company with our learned colleague: the dissent would conclude that an occasiona
objection, some limited and rather benign questioning on cross-examination, and a feckless
closing statement that was contradicted by the evidence actually presented were sufficient to
remove this case from application of the test stated in Cronic. We simply cannot agree.

The dissent also rebukes us for failing to properly apply Srickland. But as the dissent
acknowledges, we did not apply Strickland. We noted that defendant presented a claim of error
under Srickland and we explained that that claim would likely fail, but we chose not to address
it given our resolution of defendant’s claim under Cronic. We also explained that it would be
difficult to even analyze this case under Srickland given that the prosecution’s case was not
subjected to meaningful adversarial testing. As should be obvious, where a defendant’s trial
lawyer fails to put on a meaningful defense, the evidence of guilt will invariably appear
overwhelming. That is the reason for a presumption of prejudice. And, contrary to the dissent’s
claim, we did not “ignore” Bell by adopting the minority position on this point. Rather, we
simply demonstrated that this rather unremarkable observation was not novel. In any event,
notwithstanding that observation, we plainly applied Bell, which requires a showing that the
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failure to offer meaningful testing was “complete.” See Bell, 535 US at 697.2 Respectfully, it is
the dissent that disregards the Supreme Court’s guidance by effectively omitting the Court’s
reference to “meaningful” testing and instead asserting that any testing—even meaningless
testing—is sufficient to preclude analysis under Cronic.

Given that we did not apply Strickland, it is also difficult to respond to the accusation that
we failed to properly defer to the trial court’s findings and credibility determinations. To this
accusation we can only offer that one cannot defer to findings that were never made. As can be
seen from the dissent’s lengthy quote of the trial court’s opinion, the opinion is devoid of any
relevant findings. The trial court did state that it “was reasonable for defense counsel to waive
an opening statement,” was “reasonable for defense counsel not to question the minor victim,”
and that it did “not find that such actions rise to the level of ineffective assistance of counsel,”
but those statements are conclusions of law—not findings. The only statement that could
constitute a relevant finding is the court’s admission that Prentice-Sao and Bourgeois had
“different views about the discussions [and] events’ at issue and that there was “animosity and a
lack of respect between the attorneys.”® However, contrary to the dissent’s assertion, this did not
resolve the credibility dispute between Prentice-Sao and Bourgeois and did not amount to a
finding that Prentice-Sao did or did not take a specific action for any particular reason or that she
made a specific statement. Thus, there was no relevant finding on this matter to which this Court
could defer. Given the serious allegations against Prentice-Sao, one might be tempted to infer
that the trial court must have made a finding in favor of Prentice-Sao in order to reach the result
that it did, but even if we were inclined to apply Strickland to this case, unlike the dissent, we
would not be inclined to make such inferences.® Rather, we would feel compelled to remand
this matter for more definite findings.

We recognize that the presumption of prejudice under Cronic will apply only in the most
extraordinary of cases. We believe that thisis such acase. And, because thisis such an extreme
case, we find it difficult to believe that this conclusion will be the occasion for a flood of new
Cronic claims. Whatever the faultsin our system, we have no difficulty concluding that the vast

8 In point fact, there is no minority test in Bell. In his dissent, Justice Stevens did not express
disagreement with the requirement that the failure must be entire in order to implicate Cronic.
He merely expressed his disagreement with the majority’ s conclusion that the record showed that
the defendant’s trial counsel did offer some level of meaningful adversarial testing. See Bell,
535 US at 716-717 (Stevens, J., dissenting).

® The court did briefly note that Prentice-Sao took some basic steps to prepare for trial and
acknowledged her background working with children, but these findings did not resolve any of
the disputes about the evidence that were material to determining whether Prentice-Sao was
ineffective.

19 \While we noted that Prentice-Sao’s testimony at the hearing appeared contrived, we did not
make a specific finding or credibility determination. Instead, our analysis focused on the record
and the actions actually taken by Prentice-Sao on her client’s behalf.
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majority of criminal defense lawyers not only subject the prosecution to meaningful adversarial
testing, but also do so in a professional and effective way. This was one of those rare trias
where that was not the case.

V. CONCLUSION

Defendant’s trial counsel entirely failed to subject the prosecution’s case to “meaningful
adversarial testing.” Cronic, 466 US at 659. Therefore, he did not receive the assistance for his
defense that is guaranteed by the United States and Michigan Constitutions. Accordingly, we
must reverse his convictions and remand for anew trial.

Reversed and remanded for further proceedings consistent with this opinion. We do not
retain jurisdiction.

/s Michael J. Kelly
/sl Stephen L. Borrello
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